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Lita Clarke _Q’_UL_C

From: Joe Noocnan <jnoonan@nlcc.ie>
Sent: Monday 2 November 2020 15:13
To: Appeals2

Cc: Pippa Willows - Legal Secretary
Subject: PL04.308208-20 and PL04.308210-20
Attachments: 30.10.2020 Letter to ABP.doc
Importance: High

Dear Sir/Madam,

You will receive the original of the attached letter today. We note that the Board has changed the Reference
Numbers for these appeals and only one reference number is given in our letter. The subject matter is

clearly set out in the letter but for the avoidance of doubt we are setting out both your reference numbers
below.

Kind regards,
Joe Noonan

Joe Noonan

NOONAN LINEHAN CARROLL COFFEY LLP
Solicitors

54 North Main Street

Cork.
T12WY2D

Tel 021 4270518 Fax 021 4274347

www.nlcc.ie

Cyber-crime warning: Please be aware of cyber-crime when dealing with the electronic transfer of funds.
Please note that we will only give or accept bank account details in writing on paper. We will never ask you
to give us your bank account details by email, fax or over the phone. We will never give you our bank
account details by email, fax or over the phone. If you receive an email claiming to be from us which
contradicts this policy, please do not act on it and please let us know immediately

Confidentiality: This email and any attachments are confidential to the person named above. If we have

sent this email to your email address by mistake, please reply and let us know. Then please delete the email
and any attached files from your system. You should note also that the material contained in this email and
any attached files may be legally privileged. The unauthorised use of any of this material may be unlawful.

RE: Applicant: Barna Wind Energy (BWE) Ltd
Development: 6 no. wind turbines

At: Lackareagh and Garranereagh, Lissarda and Barnadivane (Kneeves) Teerelton,
County Cork (146760)

An Bord Pleandla Reference Number: P1.04.308210-20




AND

Applicant:  Arran Windfarm Ltd

Development: Construct electricity substation compound, to replace substation already granted
permission under P1.04.219620 (05/5907) and extended under 11/6605. Electricity substation layout
includes 3 no. control buildings, associated electrical plant and equipment, security fencing and
ancillary works. A 10 year permission is sought

At: Barnadivane , Kneeves, Terelton, Co. Cork (14557)

An Bord Pleandila Reference Number: P1.04.308208-20



The Secretary,

An Bord Pleanila,

64 Marlborough Street,
Dublin 1.

30™ October 2020
Our ref: 32210-20/IN/PW

RE: Applicant: Barma Wind Energy (BWE) Ltd
Development: 6 no. wind turbines
At: Lackareagh and Garranereagh, Lissarda and Barnadivane (Kneeves) Teerelton,
County Cork (146760)

An Bord Pleanila Reference Number: P1.04.308210

Applicant:  Arran Windfarm Ltd

Development: Construct electricity substation compound, to replace substation already
granted permission under PL04.219620 (05/5907) and extended under 11/6605. Electricity
substation layout includes 3 no. control buildings, associated electrical plant and equipment,
security fencing and ancillary works. A 10 year permission is sought

At: Barnadivane , Kneeves, Terelton, Co. Cork (14557)

An Bord Pleanila Reference Number: P1.04.308210

Our clients: Denis Buckley and others known as Barna Wind Action Group, ¢/o Denis
Buckley, Moneygoff East, Castletown, Enniskeane, Co Cork

Dear Sir/Madam,

We act on behalf of Denis Buckley and others known as Barna Wind Action Group and we write in
response to your two letters dated 13™ October 2020 relating to these planning appeals.

You letters both invite “submissions/observations on how the appeal should be further progressed
by the Board.”




Our clients and their neighbours have had to go to the High Court on two separate occasions, so far,
due to the failure of the Board to deal with these planning applications in accordance with law.

Having quashed the Board’s decisions for a second time, the High Court has remitted the
applications once again back to the Board.

That is the background to your letters asking for “submissions/observations on how the appeal
should be further progressed by the Board.”

The wording there is unusual. It is a matter for the Board to decide how to discharge its functions, in
accordance with law. We have no role in advising the Board on how to do this.

We will take your letters therefore as an invitation to make further submissions/observations on the
appeals which have now been remitted to the Board for fresh consideration.

Our clients submit that the Board should refuse permission.

While the Board is already in possession of the appeal materials submitted to it on behalf of our
clients, with the passage of time some additional matters have arisen which should be addressed at

- this point. We rely on the judgment of the Supreme Court in Balz and Heubach v An Bord Pleandla
and in particular we draw the Board’s attention to this passage from the judgment:

It is a basic element of any decision-making affecting the public that relevant submissions
should be addressed and an explanation given why they are not accepted, if indeed that is the
case. This is fundamental not just to the law, but also to the trust which members of the public
are required to have in decision making institutions if the individuals concerned, and the
public more generally, are to be expected to accept decisions with which, in some cases, they
may profoundly disagree, and with whose consequences they may have to live.

No Strategic Environmental Assessment means Board must refuse permission

We wish to draw the attention of the Board to legal precondition to the Board’s jurisdiction to permit
this type of development. The precondition arises from the requirements of Directive 2001/42/EC
(“the SEA Directive™) as interpreted by the Court of Justice in the recent case in which judgment was
delivered on 25 June 2020 4 and Others v Gewestelijke stedenbouwkundige ambtenaar van het
departement Ruimte Vilaanderen, afdeling Oost-Viaanderen case C-24/19

The Court of Justice in this case considered the consequences of a failure to carry out a Strategic
Environmental Assessment (SEA) prior to the adoption of a plan or programme and the impact this
would have on the relevant plan or programme, as well as subsequent projects based on that plan or
programme.

In the case, local residents in Belgium challenged a wind farm development project of five turbines
which had been permitted based on conditions outlined in a regional government order from 2006



and a circular on the Assessment framework and conditions for the installation of wind turbines.
They argued that the consent granted should be annulled on the basis that the order and the circular
should have been preceded by an SEA, and were therefore in breach of Article 2(a) and
Article 3(2)(a) of Directive 2001/42 on the assessment of the effects of certain plans and programmes
on the environment (SEA Directive).

A) Plans and Programmes

At issue was the interpretation of the above Articles. Article 2(a) defines plans and programmes as:

“plans and programmes ...

- which are subject to preparation and/or adoption by an authority at national, regional or
local level or which are prepared by an authority for adoption, through a legislative
procedure by Parliament or Government, and

- which are required by legislative, regulatory or administrative provisions”

Article 3(2)(a) provides that an environmental assessment shall be carried out for all plans and
programmes:

“(a) which are prepared for agriculture, forestry, fisheries, energy, industry, transport, waste
management, water management, telecommunications, tourism, town and country planning
or land use and which set the framework for future development consent of projects listed in
Annexes I and 1l to Directive 85/337/EEC”

The Grand Chamber had to consider whether the order and the circular amounted to a plan or
programme and the implications on a development such as the wind farm development should there
be a violation of EU law by a Member State.

The Court of Justice found that the order and the circular constituted plans or programmes under the
SEA Directive and that an SEA should have been carried out prior to their adoption by the Belgian
government in 2006.

Both the order and the circular contained various provisions in relation to the installation and
operation of wind turbines, including measures on shadow flicker, safety, and noise levels.

B) Consequences of a Breach of EU law
The Court of Justice outlined the consequences of a breach of EU law:




(a) Member States are “required to eliminate the unlawful consequences” of breaches
of EU law. Competent national authorities are “under an obligation to take all the
necessary measures, within the sphere of their competence, to remedy the failure to
carry out an environmental assessment” which can involve “adopting measures to
suspend or annul that plan or programme”.

(b) Only the Court of Justice may, in exceptional cases, temporarily suspend the
application of EU law.

The Court of Justice concluded that in cases where an SEA is required but is not carried out, the plan
or programme, as well as all permissions for projects based on same, must be annulled. In this case,
construction of the wind farm development had not yet commenced. The Court of Justice stated that
it was clear that the consent must therefore be annulled as such consent was adopted on the basis of
the plan or programme which “was itself adopted in breach of the obligation to carry out an
environmental assessment”. The Court of Justice also held that where installation of a windfarm
project “has commenced, or is even completed”, consent can be annulled (para 89).

There were limited circumstances in which projects would not be annulled:

i.  Where there is a risk that the annulment “could create a legal vacuum that is
incompatible with that Member State’s obligation to adopt measures to transpose
another act of EU law concerning the protection of the environment”.

ii.  Ifthe consequences of such annulment was “a genuine and serious threat of disruption to
the electricity supply of the Member State concerned which could not be remedied by any
other means or alternatives”; referring to C-411/17 Inter-Environnement Wallonie and
Bond Beter Leefmilieu Viaanderen.

Neither of these two limited circumstances are relevant here.

In Case C-411/17, the Court stated that it was permissible to continue the operation of an energy
plant, being two nuclear reactors, where this was necessary for the security of energy supply of the
Member State as a whole. In the 4 case, the Court held that the cessation of activity of a limited
number of wind turbines was not likely to have significant implications for the supply of electricity
for the whole of Belgium, establishing a high threshold.

The National Renewable Energy Action Plan

The Irish policy framework for wind farms is based on the National Renewable Energy Action Plan
(NREAP) which was adopted in 2010. Ireland has submitted four progress reports to the European
Commission since its adoption of the Plan, with reports delivered in 2012, 2014, 2016 and 2018. A
final report is due from all Member States by 31 December 2021.



The adoption of NREAP is a direct consequence of Article 4(1) of Directive 2009/28/EC on the
promotion of the use of energy from renewable sources, which required national authorities to
develop a national renewable energy action plan. Ireland set an overall target of meeting 16% of its
energy requirements from renewable sources by 2020. Article 4(2) required Member States to notify
their NREAP to the Commission by 30 June 2010. Ireland did so in July 2010.

The NREAP document is a significant one which “sets out the Government’s strategic approach and
concrete measures to deliver on Ireland’s 16% target” under the Directive. It notes that the
“development of renewable energy is central to overall energy policy in Ireland.” It set out the
following targets:

e  40% electricity consumption from renewable sources by 2020

e Increases in the use of biofuels with the accelerated development and use of electric
vehicles in Ireland, with a target of 10%

o A target of 12% renewable heat by 2020

NREAP is specifically relied on in the applicant’s remedial Environmental Impact Assessment
Report (see for example p. 2-10 and p. 2-25) and Environmental Impact Assessment Report. It is a
central plank in the project justification and policy context as advanced by the applicant.

NREAP was adopted without carrying out a strategic environmental assessment under Directive
2001/42/EC. That Directive, as noted above in the 4 case, makes it a requirement to carry out an
SEA prior to the adoption of certain plans and programmes that set the framework for giving
permission for projects which have significant effects on the environment, specifically those
requiring an EIA.

The Court of Justice noted in the 4 case that the Belgian Order and 2006 Circular, which fell within
the scope of Article 2(a) of the SEA Directive, “contribute to the implementation of the objectives of
Directive 2009/28”. NREAP also constitutes a ‘plan and programme’ under Article 2(a), and in
addition was introduced directly as a consequence of Member State obligations outlined in that
Directive.

NREAP is a national plan which has resulted in the promotion of, and increase in, the use of
renewable energy, including wind energy, to meet the national target. The failure to carry out any
SEA has significant consequences as are clearly outlined in the A decision, as the Court of Justice re-
affirmed the rule that project consents are illegal if they are adopted in breach of a Member State’s
EU law obligations. The Court of Justice will allow consent granted in breach of EU law to stand
only in limited circumstances, such as where there would be a significant impact on national
electricity supply if the project was not undertaken or continued, which would not be the case in this
instance.




Wind Energy Development Guidelines 2006

For similar reasons, these s.28 Ministerial Guidelines on Wind Energy Development (2006 WEDG)
which were expressly published in order to guide planning decision in relation to wind energy
development applications, comprise a plan or programme within the meaning of Directive 2001/42.
The were not subjected to Strategic Environmental Assessment, as they should have been.

The status of Wind Energy Development Guidelines as being within the definition of such a plan or
programme has been implicitly admitted by the Government. The long running review of the Wind
Energy Development Guidelines eventually produced a set of draft revised Guidelines. The Minister
confirmed that those draft Guidelines had to be made subject to SEA precisely because they fell
within the definition.

We also rely on the decision of the Court of Justice in D’Oultremont v Region Wallonne Case
C-290/15 in this regard.

The applicant expressly relies on WEDG in support of his application and claims that the
development complies with WEDG.

No prior SEA was completed in respect of the 2006 Wind Energy Development Guidelines. In view
of the Court of Justice decisions, the Wind Energy Development Guidelines cannot be relied on by
the Board in this case. It has been the practice of the Board to invoke the WEDG, and to rely on
them to an extent deemed unlawful by the Supreme Court in Balz and Heubach v An Bord Pleanala.

The Court of Justice has now made clear the obligation on bodies such as the Board when asked to
decide on an application for a development which relies on a plan or programme which should have
been subjected to SEA and was not.

The Board therefore is required, we submit, as a matter of law to refuse these applications.

Environmental Impact Assessment
The 2011 version of the EIA Directive has been used by the applicants in their applications and also
by the Board in dealing with these applications to date.

The unusual facts in these cases (particularly but not only the antiquity of the baseline information
and the modelling and prediction of assessments) take them outside the scope of any reasonable
interpretation of the transitional provisions.

In law and in fact the environmental impact information before the Board is wholly out of date and it
is not open to the An Bord Pleandla to complete an Environmental Impact Assessment in reliance on
that information. Nor is it open to the Board to confine its assessment to one prescribed by the 2011
Directive.



Noise and Industrial Wind Turbines.

The Board’s previous exclusionary reliance on the 2006 Wind Energy Development Guidelines
(2006 WEDG”) has no legal basis, as the Supreme Court has made clear in Balz and Heubach v An
Bord Pleanala. By exclusionary reliance we mean regarding those Guidelines as a sufficient basis
against which to assess issues such as noise impact from large industrial wind turbines.

Neither has exclusionary reliance on those Guidelines any credible scientific underpinning.
Successive Ministers have acknowledged on the record in the Dail that the 2006 Guidelines are
“unfit for purpose”. That said, those Guidelines remain in being and it is appropriate for the Board
to have some limited regard to them. They must now be treated with caution and circumspection in
view in the advances in understanding and experience since they were adopted.

The Board is aware of the long running so-called “focused review” of those Guidelines with regard
to noise, shadow flicker and distance from properties, commenced in January 2013 and still
continuing. We will address the 2006 WEDG and the Draft Revision below.

MAS Report on draft Guidelines, February 2020

We respectfully suggest the Board will find much to consider in the Report prepared in February of
this year by expert acoustic consultants MAS Environmental Limited, attached. The Report was a
response to the draft Wind Energy Development Guidelines published in December 2019. The
content is extremely rich. The executive summary explains succinctly why wind turbine noise is
such an intractable problem and why it requires particular care at the permitting stage.

A key flaw identified by MAS and well understood within the acoustics profession is applying
standards or conditions which assess noise by taking what is called an averaging approach.

The human ear does not average out noise. It hears noise on a continuous basis. If a loud or
intrusive noise is occurring periodically, loud then quiet, the human response will be conditioned by
the noise at the time it is heard. The brain does not average out the noise; it responds to the actual
noise in real world conditions. The approach urged by the developer’s consultants relies on
averaging and is not a true reflection of reality. Modelling based on that approach bears no
relationship to real world conditions.

At 1.8 of their Executive Summary MAS say

“A substantial number of wind farms in Ireland cause widespread community
complaints. The planning controls recommended in the WEDG do not address these
problems and more insidiously would give the appearance of addressing noise issues
without resolving the nuisance caused. The controls do not correlate with protection of
living standards or residential amenity. A different approach is required.”



At 1.18:
“ddditional key findings include:

a) Most wind farms causing noise nuisance appear as compliant with the planning
guidance now proposed.

b) Ambiguity in any guidelines serve to compound issues over their interpretation. There
could be compliance despite serious adverse impact upon local communities.

d) The MAS website includes a case accepted as causing nuisance but which complies
with the proposed Irish guidelines as benevolently interpreted.

g) Adverse impact from wind farms most commonly occurs when background sound
levels are lowest and worst case AM, thumping and other characteristics such as low
Jrequency effects are greatest. This is lost through averaging.”

The document goes on to support the WHO guidance and quotes important warnings from that
guidance which are absent from the EIAR.

1.37:

“Recognition of the lack of utility of decibel based controls has progressively led to the
abandonment of planning guidance other than in a minor way in the UK that is based on
decibel levels. The findings of the WHO support the serious need for caution.”

End of quotations.
The MAS Report provides extensive research underpinning the conclusions summarised above.

We ask the Board to consider the MAS Report in full for two reasons. Firstly it contains a very
impressive body of information on the issue of wind turbine noise. Secondly, it identifies flaws in
the ETSU based approach to noise impact assessment which underpins the 2006 WEDG, and which
are found also in the 2019 draft Guidelines. Those flaws account for the problems experienced by
people living and working near certain wind turbine installations permitted by the Board.



New study on WTN effects on sleep.

We also refer to a recent research article on this topic of wind turbine noise (notably noise with AM
characteristics) disrupting sleep, published by Oxford University Press in the Journal of the Sleep
Society in March 2020 entitled A laboratory study on the effects of wind turbine noise on sleep:
results of the polysomnographic WiTNES study by Michael G. Smithl,5, , Mikael Ogrenl, Pontus
Thorsson2,3, Laith Hussain-Alkhateebl, Eja Pedersen4, Jens Forssén2, Julia Ageborg Morsingl and
Kerstin Persson Wayel ,*

1Department of Occupational and Environmental Medicine, School of Public Health and Community
Medicine, Institute

of Medicine, Sahlgrenska Academy, University of Gothenburg, Gothenburg, Sweden,

2Division of Applied Acoustics,

Department of Civil and Environmental Engineering, Chalmers University of Technology,
Gothenburg, Sweden,

3Akustikverkstan AB, Lidkdping, Sweden,

4Department of Architecture and the Built Environment, Lund University,

Lund, Sweden and

5Present address: Unit for Experimental Psychiatry, Division of Sleep and Chronobiology,
University of

Pennsylvania Perelman School of Medicine, Philadelphia, PA

*Corresponding author. Kerstin Persson Waye, University of Gothenburg, Box 414, 405 30
Gothenburg, Sweden.

We ask the Board to read the study in full. It concludes:

A single night of WIN exposure shortened REM sleep. No effects of WIN on other measured
physiologic outcomes could be detected, including autonomic activation, arousals,
awakenings, salivary cortisol, SOL, sleep time, or deep sleep. Despite the low sound pressure
level of 32 dB LAEq,indoor, night, the findings show that continuous environmental noise with
AM may impact sleep. Self-reported sleep data support these results, with WIN exposure
leading to lower sleep quality and restoration in the morning, which was true for populations
who both were and were not habitually exposed to WTN.

Comment

The science is gradually catching up with lived experience of those exposed to industrial wind
turbine noise in close proximity to their homes. This catching up is to be expected and the reason for
the lag in catching up highlights the mistaken approach taken to date by the Board in this vitally
important area.

Research scientists are not published until they can demonstrate certainty in their findings. In
addition their methods must be capable of being replicated — this means their research must facilitate




the using of the same data by other researchers, so that their findings can be seen to be reliable and
not in any way distorted or biased.

By definition, the experience of a family in a rural part of County Cork exposed to intolerable wind
turbine noise cannot be reproduced in a laboratory setting. There are too many variables. A family
does not live in a laboratory, being just one confounding factor.

This is why it is a mistake to demand evidence by way of research papers written under these
artificial constraints before taking precautionary measures to protect people.

The corresponding author of the report cited above Professor Kerstin Persson Waye was one of those
advising the WHO — Europe Region in the preparation of its 2018 Environmental Noise Guidelines,
which for the first time recognised wind turbine noise as a potential source of adverse health effects.
These new Guidelines were the product of many years of work by experts on behalf of the WHO.

As an invited guest of the WHO at the launch of the new Guidelines in Basel in October 2018 I was
able to discuss these constraints with Prof. Persson Waye and her colleagues. The discussion was
illuminating. They explained candidly that their research methods simply cannot take account of the
experience on the ground, for the reasons given above. They know that people are reporting their
experiences. They even know that Courts are upholding their complaints and awarding
compensation. None of this however can be regarded as evidence in the scientific research meaning
of the word.

The 2018 WHO Guidelines represent a breakthrough. The WHO recognised for the first time that
wind turbine noise can have harmful health effects. It set down a recommendation on noise
limitation. It acknowledged that there were indications that the characteristics of wind turbine noise
could need additional control measures. That is a reference to the emerging awareness that
Amplitude Modulation is prevalent at large wind turbine installations and that it causes disturbance,
annoyance and sleep disruption. We ask the Board to familiarise itself with them closely.

The Board needs to update its approach

The Board unfortunately to date has accepted the constrained approach urged on it by consultants for
wind turbine developers, namely to discount any evidence that is not scientific research based and
peer reviewed in that sense. It has also wrongly accepted the noise provisions in the 2006 WEDG as
reliable and sufficient for the purpose of preventing intolerable interference with households (which
as it happens were not based on scientific research).

That we submit is entirely the wrong approach for a planning authority to take in deciding on a
planning application of this kind. If that constrained approach had been followed in Public Health
Departments, cigarette smoking would never have been subject to restrictions that we now
universally recognise as necessary and beneficial.



The correct approach, we submit, is found in the precautionary principle and in normal planning
principles.

This approach is multi-disciplinary and collaborative. It is an approach which identifies all risks
whether proven to cause harm or not and it mitigates those risks appropriately.

That approach takes account of the widespread credible reports of intolerable noise experienced
around wind turbine installations previously permitted by the Board. It listens to people. It
recognises that public consultation is so important precisely because the public sometimes know
things the scientists do not yet certify as scientifically certain.

It requires the Board to examine the effectiveness of its past decision making and the reliability or
otherwise of the assumptions and assurances on foot of which those decisions were made.

The Board’s past decisions have caused home abandonments at several locations in County Cork and
elsewhere to our direct knowledge.

Some of these have been reported in the national and regional media following successful Court
actions.

We have had sight of two letters written by householders living close to the four turbines already
operating in this area, Ms Geraldine Hanley and Mr Jerome Cohalan, attached. We ask the Board to
take what they say as true, relevant and instructive.

The Board is or ought to be aware of these facts about existing serious noise nuisance at certain wind
turbine sites. The Board must, we submit, take immediate steps to avoid repeating its past mistakes.
The members of the Board making those decisions did not intend to force anyone from their home.
Yet that is what happened. The Board needs to ask itself how?

Only by taking a new comprehensive risk based and evidence based approach, informed by expert
acousticians independent in the exercise of their function, can the present members of the Board
ensure that no other home is abandoned due to noise nuisance from wind turbines permitted by them.
On behalf of our clients we again ask the Board to refuse these applications.

This letter is to be read together with the enclosed submission by our client Barna Wind Action, and

the other enclosures supplied, as well as the submissions and materials previously sent to the Board
in relation to these applications.

Yours faithfully,




Joe Noonan
NOONAN LINEHAN CARROLL COFFEY



Noonan Linehan Carroll Coffey LLP
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RE: Applicant: Barna Win
Development: 6 no. wind turbines

At: Lackareagh and Garranereagh, Lissarda and Barnadivane (Kneeves) Teerelton,
County Cork (146760)

An Bord Pleanila Reference Number: PL.04.308210
AND

Applicant:  Arran Windfarm Ltd

Development: Construct electricity substation compound, to replace substation already
granted permission under PL04.219620 (05/5907) and extended under 11/6605. Electricity
substation layout includes 3 no. control buildings, associated electrical plant and equipment,
security fencing and ancillary works. A 10 year permission is sought

At: Barnadivane , Kneeves, Terelton, Co. Cork (14557)

An Bord Pleanala Reference Number: PL1.04.308210

Our clients: Denis Buckley and others known as Barna Wind Action Group, ¢/o Denis
Buckley, Moneygoff East, Castletown, Enniskeane, Co Cork

Dear Sir/Madam,

We act on behalf of Denis Buckley and others known as Barna Wind Action Group and we write in
response to your two letters dated 13™ October 2020 relating to these planning appeals.

You letters both invite “submissions/observations on how the appeal should be further progressed
by the Board.”

Our clients and their neighbours have had to go to the High Court on two separate occasions, so far,
due to the failure of the Board to deal with these planning applications in accordance with law.

Joe Noonan BCL Commr for Oaths Mary Linehan BCL  Eamonn Carroll BCL LLB Philip Coffey BCL LLM  Claire Coleman BCL

Tara O'Connor BCL  Veronica Kelly B.Comm

Limited Liability Partnership authorised by the Legal Services Regulatory Authority




Having quashed the Board’s decisions for a second time, the High Court has remitted the
applications once again back to the Board.

That is the background to your letters asking for “submissions/observations on how the appeal
should be further progressed by the Board.”

The wording there is unusual. It is a matter for the Board to decide how to discharge its functions, in
accordance with law. We have no role in advising the Board on how to do this.

We will take your letters therefore as an invitation to make further submissions/observations on the
appeals which have now been remitted to the Board for fresh consideration.

Our clients submit that the Board should refuse permission.

While the Board is already in possession of the appeal materials submitted to it on behalf of our
clients, with the passage of time some additional matters have arisen which should be addressed at
this point. We rely on the judgment of the Supreme Court in Balz and Heubach v An Bord Pleanéla
and in particular we draw the Board’s attention to this passage from the judgment:

It is a basic element of any decision-making affecting the public that relevant submissions
should be addressed and an explanation given why they are not accepted, if indeed that is the
case. This is fundamental not just to the law, but also to the trust which members of the public
are required to have in decision making institutions if the individuals concerned, and the
public more generally, are to be expected to accept decisions with which, in some cases, they
may profoundly disagree, and with whose consequences they may have to live.

No Strategic Environmental Assessment means Board must refuse permission

We wish to draw the attention of the Board to legal precondition to the Board’s jurisdiction to permit
this type of development. The precondition arises from the requirements of Directive 2001/42/EC
(“the SEA Directive™) as interpreted by the Court of Justice in the recent case in which judgment was
delivered on 25 June 2020 4 and Others v Gewestelijke stedenbouwkundige ambtenaar van het
departement Ruimte Vlaanderen, afdeling Oost-Viaanderen case C-24/19

The Court of Justice in this case considered the consequences of a failure to carry out a Strategic
Environmental Assessment (SEA) prior to the adoption of a plan or programme and the impact this
would have on the relevant plan or programme, as well as subsequent projects based on that plan or
programme.

In the case, local residents in Belgium challenged a wind farm development project of five turbines
which had been permitted based on conditions outlined in a regional government order from 2006
and a circular on the Assessment framework and conditions for the installation of wind turbines.
They argued that the consent granted should be annulled on the basis that the order and the circular
should have been preceded by an SEA, and were therefore in breach of Article 2(a) and
Article 3(2)(a) of Directive 2001/42 on the assessment of the effects of certain plans and programmes
on the environment (SEA Directive).




A) Plans and Programmes

At issue was the interpretation of the above Articles. Article 2(a) defines plans and programmes as:

“plans and programmes ...

- which are subject to preparation and/or adoption by an authority at national, regional or
local level or which are prepared by an authority for adoption, through a legislative
procedure by Parliament or Government, and

- which are required by legislative, regulatory or administrative provisions”

Article 3(2)(a) provides that an environmental assessment shall be carried out for all plans and
programmes:

“(a) which are prepared for agriculture, forestry, fisheries, energy, industry, transpori, waste
management, water management, telecommunications, tourism, town and country planning
or land use and which set the framework for future development consent of projects listed in
Annexes I and II to Directive 85/337/EEC”

The Grand Chamber had to consider whether the order and the circular amounted to a plan or
programme and the implications on a development such as the wind farm development should there
be a violation of EU law by a Member State.

The Court of Justice found that the order and the circular constituted plans or programmes under the
SEA Directive and that an SEA should have been carried out prior to their adoption by the Belgian
government in 2006.

Both the order and the circular contained various provisions in relation to the installation and
operation of wind turbines, including measures on shadow flicker, safety, and noise levels.

B) Consequences of a Breach of EU law
The Court of Justice outlined the consequences of a breach of EU law:

(2) Member States are “required 10 eliminate the unlawful consequences” of breaches
of EU law. Competent national authorities are “under an obligation to take all the
necessary measures, within the sphere of their competence, to remedy the failure to
carry out an environmental assessment” which can involve “adopting measures to
suspend or annul that plan or programme’.




(b) Only the Court of Justice may, in exceptional cases, temporarily suspend the
application of EU law.

The Court of Justice concluded that in cases where an SEA is required but is not carried out, the plan
or programme, as well as all permissions for projects based on same, must be annulled. In this case,
construction of the wind farm development had not yet commenced. The Court of Justice stated that
it was clear that the consent must therefore be annulled as such consent was adopted on the basis of
the plan or programme which “was itself adopted in breach of the obligation to carry oul an
environmental assessment”. The Court of Justice also held that where installation of a windfarm
project “has commenced, or is even completed”, consent can be annulled (para 89).

There were limited circumstances in which projects would not be annulled:

i.  Where there is a risk that the annulment “could create a legal vacuum that is
incompatible with that Member State’s obligation to adopt measures to transpose
another act of EU law concerning the protection of the environment”.

ii.  If the consequences of such annulment was “a genuine and serious threat of disruption to
the electricity supply of the Member State concerned which could not be remedied by any
other means or alternatives™; referring to C-411/17 Inter-Environnement Wallonie and
Bond Beter Leefmilieu Viaanderen.

Neither of these two limited circumstances are relevant here.

In Case C-411/17, the Court stated that it was permissible to continue the operation of an energy
plant, being two nuclear reactors, where this was necessary for the security of energy supply of the
Member State as a whole. In the 4 case, the Court held that the cessation of activity of a limited
number of wind turbines was not likely to have significant implications for the supply of electricity
for the whole of Belgium, establishing a high threshold.

The National Renewable Energy Action Plan

The Irish policy framework for wind farms is based on the National Renewable Energy Action Plan
(NREAP) which was adopted in 2010. Ireland has submitted four progress reports to the European
Commission since its adoption of the Plan, with reports delivered in 2012, 2014, 2016 and 2018. A
final report is due from all Member States by 31 December 2021.

The adoption of NREAP is a direct consequence of Article 4(1) of Directive 2009/28/EC on the
promotion of the use of energy from renewable sources, which required national authorities to
develop a national renewable energy action plan. Ireland set an overall target of meeting 16% of its
energy requirements from renewable sources by 2020. Article 4(2) required Member States to notify
their NREAP to the Commission by 30 June 2010. Ireland did so in July 2010.

The NREAP document is a significant one which “sets out the Government’s strategic approach and
concrete measures to deliver on Ireland’s 16% target” under the Directive. It notes that the




“development of renewable energy is central to overall energy policy in Ireland.” It set out the
following targets:

e 40% electricity consumption from renewable sources by 2020

e Increases in the use of biofuels with the accelerated development and use of electric
vehicles in Ireland, with a target of 10%

o A target of 12% renewable heat by 2020

NREAP is specifically relied on in the applicant’s remedial Environmental Impact Assessment
Report (see for example p. 2-10 and p. 2-25) and Environmental Impact Assessment Report. It is a
central plank in the project justification and policy context as advanced by the applicant.

NREAP was adopted without carrying out a strategic environmental assessment under Directive
2001/42/EC. That Directive, as noted above in the A case, makes it a requirement to carry out an
SEA prior to the adoption of certain plans and programmes that set the framework for giving
permission for projects which have significant effects on the environment, specifically those
requiring an EIA.

The Court of Justice noted in the A case that the Belgian Order and 2006 Circular, which fell within
the scope of Article 2(a) of the SEA Directive, “contribute to the implementation of the objectives of
Directive 2009/28”. NREAP also constitutes a ‘plan and programme’ under Article 2(a), and in
addition was introduced directly as a consequence of Member State obligations outlined in that
Directive.

NREAP is a national plan which has resulted in the promotion of, and increase in, the use of
renewable energy, including wind energy, to meet the national target. The failure to carry out any
SEA has significant consequences as are clearly outlined in the 4 decision, as the Court of Justice re-
affirmed the rule that project consents are illegal if they are adopted in breach of a Member State’s
EU law obligations. The Court of Justice will allow consent granted in breach of EU law to stand
only in limited circumstances, such as where there would be a significant impact on national
electricity supply if the project was not undertaken or continued, which would not be the case in this
instance.

Wind Energy Development Guidelines 2006

For similar reasons, these s.28 Ministerial Guidelines on Wind Energy Development (2006 WEDG)
which were expressly published in order to guide planning decision in relation to wind energy
development applications, comprise a plan or programme within the meaning of Directive 2001/42.
The were not subjected to Strategic Environmental Assessment, as they should have been.

The status of Wind Energy Development Guidelines as being within the definition of such a plan or
programme has been implicitly admitted by the Government. The long running review of the Wind
Energy Development Guidelines eventually produced a set of draft revised Guidelines. The Minister




confirmed that those draft Guidelines had to be made subject to SEA precisely because they fell
within the definition.

We also rely on the decision of the Court of Justice in D’Oultremont v Region Wallonne Case
C-290/15 in this regard.

The applicant expressly relies on WEDG in support of his application and claims that the
development complies with WEDG.

No prior SEA was completed in respect of the 2006 Wind Energy Development Guidelines. In view
of the Court of Justice decisions, the Wind Energy Development Guidelines cannot be relied on by
the Board in this case. It has been the practice of the Board to invoke the WEDG, and to rely on
them to an extent deemed unlawful by the Supreme Court in Balz and Heubach v An Bord Pleanala.

The Court of Justice has now made clear the obligation on bodies such as the Board when asked to
decide on an application for a development which relies on a plan or programme which should have
been subjected to SEA and was not.

The Board therefore is required, we submit, as a matter of law to refuse these applications.

Environmental Impact Assessment
The 2011 version of the EIA Directive has been used by the applicants in their applications and also
by the Board in dealing with these applications to date.

The unusual facts in these cases (particularly but not only the antiquity of the baseline information
and the modelling and prediction of assessments) take them outside the scope of any reasonable
interpretation of the transitional provisions.

In law and in fact the environmental impact information before the Board is wholly out of date and it
is not open to the An Bord Pleandla to complete an Environmental Impact Assessment in reliance on
that information. Nor is it open to the Board to confine its assessment to one prescribed by the 2011

Directive.

Noise and Industrial Wind Turbines.

The Board’s previous exclusionary reliance on the 2006 Wind Energy Development Guidelines
(“2006 WEDG”) has no legal basis, as the Supreme Court has made clear in Balz and Heubach v An
Bord Pleanala. By exclusionary reliance we mean regarding those Guidelines as a sufficient basis
against which to assess issues such as noise impact from large industrial wind turbines.

Neither has exclusionary reliance on those Guidelines any credible scientific underpinning.
Successive Ministers have acknowledged on the record in the Dail that the 2006 Guidelines are
“unfit for purpose . That said, those Guidelines remain in being and it is appropriate for the Board




to have some limited regard to them. They must now be treated with caution and circumspection in
view in the advances in understanding and experience since they were adopted.

The Board is aware of the long running so-called “focused review” of those Guidelines with regard
to noise, shadow flicker and distance from properties, commenced in January 2013 and still
continuing. We will address the 2006 WEDG and the Draft Revision below.

MAS Report on draft Guidelines, February 2020

We respectfully suggest the Board will find much to consider in the Report prepared in February of
this year by expert acoustic consultants MAS Environmental Limited, attached. The Report was a
response to the draft Wind Energy Development Guidelines published in December 2019. The
content is extremely rich. The executive summary explains succinctly why wind turbine noise is
such an intractable problem and why it requires particular care at the permitting stage.

A key flaw identified by MAS and well understood within the acoustics profession is applying
standards or conditions which assess noise by taking what is called an averaging approach.

The human ear does not average out noise. It hears noise on a continuous basis. If a loud or
intrusive noise is occurring periodically, loud then quiet, the human response will be conditioned by
the noise at the time it is heard. The brain does not average out the noise; it responds to the actual
noise in real world conditions. The approach urged by the developer’s consultants relies on
averaging and is not a true reflection of reality. Modelling based on that approach bears no
relationship to real world conditions.

At 1.8 of their Executive Summary MAS say

“A substantial number of wind farms in Ireland cause widespread community
complaints. The planning controls recommended in the WEDG do not address these
problems and more insidiously would give the appearance of addressing noise issues
without resolving the nuisance caused. The controls do not correlate with protection of
living standards or residential amenity. A different approach is required.”

At 1.18:

“Additional key findings include:

a) Most wind farms causing noise nuisance appear as compliant with the planning
guidance now proposed.

b) Ambiguity in any guidelines serve to compound issues over their interpretation. There
could be compliance despite serious adverse impact upon local communities.




d) The MAS website includes a case accepted as causing nuisance but which complies
with the proposed Irish guidelines as benevolently interpreted.

g) Adverse impact from wind farms most commonly occurs when background sound
levels are lowest and worst case AM, thumping and other characteristics such as low
frequency effects are greatest. This is lost through averaging.”

The document goes on to support the WHO guidance and quotes important warnings from that
guidance which are absent from the EIAR.

1.37:

“Recognition of the lack of utility of decibel based controls has progressively led to the
abandonment of planning guidance other than in a minor way in the UK that is based on
decibel levels. The findings of the WHO support the serious need for caution.”

End of quotations.

The MAS Report provides extensive research underpinning the conclusions summarised above.

We ask the Board to consider the MAS Report in full for two reasons. Firstly it contains a very
impressive body of information on the issue of wind turbine noise. Secondly, it identifies flaws in
the ETSU based approach to noise impact assessment which underpins the 2006 WEDG, and which
are found also in the 2019 draft Guidelines. Those flaws account for the problems experienced by
people living and working near certain wind turbine installations permitted by the Board.

New study on WTN effects on sleep.

We also refer to a recent research article on this topic of wind turbine noise (notably noise with AM
characteristics) disrupting sleep, published by Oxford University Press in the Journal of the Sleep
Society in March 2020 entitled A4 laboratory study on the effects of wind turbine noise on sleep:
results of the polysomnographic WiTNES study by Michael G. Smith1,5, , Mikael Ogrenl, Pontus
Thorsson2,3, Laith Hussain-Alkhateebl, Eja Pedersen4, Jens Forssén2, Julia Ageborg Morsingl and
Kerstin Persson Wayel ,*

IDepartment of Occupational and Environmental Medicine, School of Public Health and Community
Medicine, Institute

of Medicine, Sahlgrenska Academy, University of Gothenburg, Gothenburg, Sweden,

2Division of Applied Acoustics,




Department of Civil and Environmental Engineering, Chalmers University of Technology,
Gothenburg, Sweden,

3Akustikverkstan AB, Lidkoping, Sweden,

4Department of Architecture and the Built Environment, Lund University,

Lund, Sweden and

SPresent address: Unit for Experimental Psychiatry, Division of Sleep and Chronobiology,
University of

Pennsylvania Perelman School of Medicine, Philadelphia, PA

*Corresponding author. Kerstin Persson Waye, University of Gothenburg, Box 414, 405 30
Gothenburg, Sweden.

We ask the Board to read the study in full. It concludes:

A single night of WTN exposure shortened REM sleep. No effects of WIN on other measured
physiologic outcomes could be detected, including autonomic activation, arousals,
awakenings, salivary cortisol, SOL, sleep time, or deep sleep. Despite the low sound pressure
level of 32 dB LAEq,indoor, night, the findings show that continuous environmental noise with
AM may impact sleep. Self-reported sleep data support these results, with WIN exposure
leading to lower sleep quality and restoration in the morning, which was true for populations
who both were and were not habitually exposed to WITN.

Comment

The science is gradually catching up with lived experience of those exposed to industrial wind
turbine noise in close proximity to their homes. This catching up is to be expected and the reason for
the lag in catching up highlights the mistaken approach taken to date by the Board in this vitally
important area.

Research scientists are not published until they can demonstrate certainty in their findings. In
addition their methods must be capable of being replicated — this means their research must facilitate
the using of the same data by other researchers, so that their findings can be seen to be reliable and
not in any way distorted or biased.

By definition, the experience of a family in a rural part of County Cork exposed to intolerable wind
turbine noise cannot be reproduced in a laboratory setting. There are too many variables. A family
does not live in a laboratory, being just one confounding factor.

This is why it is a mistake to demand evidence by way of research papers written under these
artificial constraints before taking precautionary measures to protect people.

The corresponding author of the report cited above Professor Kerstin Persson Waye was one of those
advising the WHO — Europe Region in the preparation of its 2018 Environmental Noise Guidelines,
which for the first time recognised wind turbine noise as a potential source of adverse health effects.
These new Guidelines were the product of many years of work by experts on behalf of the WHO.




As an invited guest of the WHO at the launch of the new Guidelines in Basel in October 2018 I was
able to discuss these constraints with Prof. Persson Waye and her colleagues. The discussion was
illuminating. They explained candidly that their research methods simply cannot take account of the
experience on the ground, for the reasons given above. They know that people are reporting their
experiences. They even know that Courts are upholding their complaints and awarding
compensation. None of this however can be regarded as evidence in the scientific research meaning
of the word.

The 2018 WHO Guidelines represent a breakthrough. The WHO recognised for the first time that
wind turbine noise can have harmful health effects. It set down a recommendation on noise
limitation. It acknowledged that there were indications that the characteristics of wind turbine noise
could need additional control measures. That is a reference to the emerging awareness that
Amplitude Modulation is prevalent at large wind turbine installations and that it causes disturbance,
annoyance and sleep disruption. We ask the Board to familiarise itself with them closely.

The Board needs to update its approach

The Board unfortunately to date has accepted the constrained approach urged on it by consultants for
wind turbine developers, namely to discount any evidence that is not scientific research based and
peer reviewed in that sense. It has also wrongly accepted the noise provisions in the 2006 WEDG as
reliable and sufficient for the purpose of preventing intolerable interference with households (which
as it happens were not based on scientific research).

That we submit is entirely the wrong approach for a planning authority to take in deciding on a
planning application of this kind. If that constrained approach had been followed in Public Health
Departments, cigarette smoking would never have been subject to restrictions that we now
universally recognise as necessary and beneficial.

The correct approach, we submit, is found in the precautionary principle and in normal planning
principles.

This approach is multi-disciplinary and collaborative. It is an approach which identifies all risks
whether proven to cause harm or not and it mitigates those risks appropriately.

That approach takes account of the widespread credible reports of intolerable noise experienced
around wind turbine installations previously permitted by the Board. It listens to people. It
recognises that public consultation is so important precisely because the public sometimes know
things the scientists do not yet certify as scientifically certain.

It requires the Board to examine the effectiveness of its past decision making and the reliability or
otherwise of the assumptions and assurances on foot of which those decisions were made.

The Board’s past decisions have caused home abandonments at several locations in County Cork and
elsewhere to our direct knowledge.




Some of these have been reported in the national and regional media following successful Court
actions.

We have had sight of two letters written by householders living close to the four turbines already
operating in this area, Ms Geraldine Hanley and Mr Jerome Cohalan, attached. We ask the Board to
take what they say as true, relevant and instructive.

The Board is or ought to be aware of these facts about existing serious noise nuisance at certain wind
turbine sites. The Board must, we submit, take immediate steps to avoid repeating its past mistakes.
The members of the Board making those decisions did not intend to force anyone from their home.
Yet that is what happened. The Board needs to ask itself how?

Only by taking a new comprehensive risk based and evidence based approach, informed by expert
acousticians independent in the exercise of their function, can the present members of the Board
ensure that no other home is abandoned due to noise nuisance from wind turbines permitted by them.

On behalf of our clients we again ask the Board to refuse these applications.

This letter is to be read together with the enclosed submission by our client Barna Wind Action, and
the other enclosures supplied, as well as the submissions and materials previously sent to the Board
in relation to these applications.

Yours faithfully,

..

Joeé Noonan
NOONAN LINEHAN CARROLL COFFEY
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© 2020 MAS Environmental Ltd. This report is the copyright of MAS Environmental Ltd ("MAS") and any unauthorised
use, reproduction or redistribution by anyone other than the client is strictly prohibited.

This report and its content are produced relative to the conditions and context of the relevant circumstances at the
time of writing based on the facts and information gathered by, or provided to, MAS on the basis this information is
accurate. The findings should not be relied upon at a later date when additional information, research or guidance
changes or misrepresent the facts, methodology or findings as presented. MAS reserve the right to reassess, modify
and present the findings as knowledge and assessment methodologies change.

The facts and findings are specific to this case based on the circumstances and should not be taken out of context
when applied to the circumstances of any future assessment by MAS including the methodology applied,
interpretation of guidance or findings. MAS assume no responsibility to any third party in connection with the use of
this report or its contents.
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1.0

1.1

1.2

1.3

1.4

1.5

Executive Summary

MAS Environmental have exceptional expertise in relation to wind farm noise
effects on residential neighbours and draw upon 45 years experience as well as
its considerable background in research. MAS have been fundamental in
identifying noise issues and how to evaluate them and provide wholly
independent analysis of the draft guidelines.

Observations are based on our considerable experience and extensive wind
farm noise database that is unrivalled in the information it provides.

Intended principles of tighter controls and addressing some AM character as
well as low frequency noise is supported but the methods and wording adopted
result in the guidelines permitting substantially more noise and undermine any
enforcement of controls due to extensive ambiguity and misdirection of
statements.

The approach adopted does not follow the science of acoustics, permits higher
noise during periods of adverse impact due to long term averaging and applies
insignificant penalties. | understand similar inappropriate averaging was
recently considered in the case of Lies Craeynest and others v Brussels
Hoofdstedelijk Gewest and Others 20719 in an opinion of Advocate General
Kokott.! At around paragraph 85 it was stated:

“There is a risk of adverse effects on health wherever the limit values are
exceeded. Appropriate measures must be taken there in order to prevent
adverse effects. It is only of limited importance to that risk whether an
exceedance applies to the entire zone or agglomeration on average. This is
clearly illustrated by the joke about the statistician who drowns in a lake even
though it averages only a few centimetres in depth.”

Notwithstanding the averaging problem, procedures proposed to be adopted
have been shown using our extensive database to fail to recognise the main
forms of amplitude modulation experienced and that proposed for low frequency

4

http://curia.europa.eu/juris/document/document.jsf;jsessionid=CC659AAC994F94CDAQEATFC24F8630
9F?text=8&docid=211190&pagelndex=0&doclang=EN&mode=req&dir=&occ=first&part=18&cid=6525478
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1.6

1.7

noise can only be used post development inside dwellings. This contradicts the
objective of using external measurements only and reliance on prediction that is
incapable of identifying this problem.

At the link directly below the noise shown and audible using good quality
headphones attracts a penalty but is still compliant with the guidance as the
penalty is small. This is before the period with the penalty is averaged with those
periods when the noise impact does not arise and no penalty is applied. Inreality
even with the noise demonstrated in the graph and which can be listened to
using the link, substantial margin remains through averaging. The spectrum
graph on the right shows a significant low frequency peak at the point of an AM
peak. This is common.

https://www.masenv.co.uk/webgraphs/cotton farm 180213

On-line graph shows a level of AM wind farm noise compliant with proposed guidelines occurring
02:28 at night. Compliance arises when considered in isolation and before long term averaging
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A substantial number of wind farms in Ireland cause widespread community
complaints. The planning controls recommended in the WEDG do not address
these problems and more insidiously would give the appearance of addressing
noise issues without resolving the nuisance caused. The controls do not
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1.9

1.10

1.11

1.12

1.13

1.14

1.15

correlate with protection of living standards or residential amenity. A different
approach is required.

There are some positive points in the draft guidelines but ambiguity within
terminology and phraseology permitting multiple interpretations is a major
problem and is avoidable. Methods of control are employed which operate
contrary to the science of acoustics and noise such any minor penalty arising
will not change adverse noise into an acceptable level or form of noise. Intrusive
characteristics will remain dominant and prominent resulting in inconsequential
changes.

Attempts to reflect the WHO use of Lden exacerbates impact as erroneous
adjustment for character is applied. An appearance of protection is given with
prolonged investigation and measurement but incapable of preventing impact.

The procedures permit substantially more noise than other commercial and
industrial sources when using BS4142:2014. There is no justification for this
especially as wind farm noise can impact 24/7/365.

Benevolent interpretation of controls is required which ensures the most lenient
interpretation would have to be applied regardless of intent. This is avoidable
with clearer phrasing of the guidance. It can be concluded the methods of
assessment being adopted facilitate the wind farm development o the detriment
of all other concerns.

Good evidence of the extent of problems now exists but has not been drawn
upon to evaluate the proposals. Many noise characteristics are ignored including
important forms of AM. Further the prosed penalty becomes diluted by
averaging in a manner not used in other guidance rendering it entirely
insignificant.

Procedures in BS4142:2014 are entirely applicable and effective for wind farm
noise and would place them on “a level playing field” with all other sources of
industrial and commercial noise.

Guidance in England and Wales has moved away from specifying decibel limits
due to the failure of such an approach and has not led to difficulties. The decibel
level is a minor consideration in the human response to noise in cases where
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1.16

1.17

1.18

impact is due to dominance or prominence. In England and Wales each case is
assessed on its merits. A framework can readily be formulated that is fair, as
found in BS4142 and that would be wholly applicable to wind farm noise mixing
sound energy and noise character control requirements.

There is widespread support for adopting a different approach instead of the
recognised flawed ETSU-R-97 approach. There are fundamentally two types of
noise and their assessment and control for each differ significantly. Both arise
with wind farms but separating their assessment and control is wholly
undermined by the draft guidelines. Noise with special character affects people
moment by moment and the frequency and duration of adverse incidents needs
to be addressed. This is not addressed through long term averaging when
incidents of impact are lost through averaging. Long term averaging can apply
and assist with benign steady wind farm noise but not the moment by moment
characteristics which impact due to their dominance and prominence at the
time.

Wind noise has significantly different spectrum content to turbine noise as
experienced at residential receptors. Even when of a similar level wind does not
mask turbine noise. The exceedance permitted indicates it can always be
dominant and prominent and comply. Furthermore, when moving inside
dwellings the difference in spectrum means the wind noise is differentially
reduced far more resulting in increased dominance by turbine noise inside. What
is required is to ensure periods of significant adverse impact rarely occurs as it
is masked.

Additional key findings include:

a) Most wind farms causing noise nuisance appear as compliant with the
planning guidance now proposed.

b) Ambiguity in any guidelines serve to compound issues over their
interpretation. There could be compliance despite serious adverse impact
upon local communities.

c) There are repeated cases that arise where data shows serious intrusion, but
assessment of planning guidance leads to arguments of compliance.
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Adoption of these procedures as part of the Irish guidelines can only be likely
to produce the same conflicts and contradictions.

d) The MAS website includes a case accepted as causing nuisance but which
complies with the proposed Irish guidelines as benevolently interpreted.

e) The wording of the document introduces considerable ambiguity and this
permits application of the most lenient interpretation following the need to
meet criminal standards of proof. These problems and contradictions can
readily be addressed.

f) Long term averaging of what already is the average level, using the LA90
index (the wind farm’s quietest 10%) is being adopted in these draft
guidelines. This is contrary to commercial noise guidance equally applicable
such as contained within BS4142: 2014.

g) Adverse impact from wind farms most commonly occurs when background
sound levels are lowest and worst case AM, thumping and other
characteristics such as low frequency effects are greatest. This is lost
through averaging.

h) Long term averages are useful in terms of benign sources of continuous
noise occurring 24/7/365 that lack significant attention drawing character.
Noise which draws attention due to its character and also non-acoustic
elements is unsuitable for assessment using such methods.

) Adjusting such long term average limits to reflect special character in the
noise with an average penalty is fundamentally flawed as it needs to relate
to its dominance and prominence moment by moment. It can be described
as a “smoke and mirrors” procedure that does not address the problems.

) No support for the procedures adjusting the noise controls adopted in these
draft guidelines are found in the WHO European Guidelines 2018. Instead
they provide significant warnings.

1.19 Low frequency noise has been shown as a major and common problem with
modern wind farms but this appears denied in the draft guidelines. We have
routinely measured low frequency noise problems at wind farms in Ireland and
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1.20

1.21

1.22

the UK. Procedures to address this are not adequately formulated in the draft
guidelines and mislead.

Reference is made to the Defra curve but this is an internal procedure where
different time periods of measurement could be applied. There are other
methods for low frequency noise not considered. The draft guidance argues
against internal measurements.  There are various misrepresentations
summarised as follows:

1) Internal impact is commonly very different to external impact.

2) Various internal measurement locations can be utilised giving different
results so no consistency.

3) Argument arises how external levels relate to internal levels.

4) The Defra method does not consider varying amplitude modulation as a form
of low frequency noise nor impulse content.

5) ltis impractical to measure its effects pre-development.

6) Alternative external procedures based on detailed research have been
developed but are ignored.

Analysis of background sound levels is misleading. Graphs used falsely show
levels barely dropping below 20dB LA90 but this is dictated by the limitations of
instruments. A serious problem arises over false indication of higher that actual
background sound due to common use of instruments with limitations. This is
not addressed in the draft but perpetuated and misleads. At MAS we use special
microphones with a noise floor between 6.5-8dBA. We routinely record level
externally in rural Ireland as low as 10-12dBA.

Arguments ETSU-R-97 and therefore the draft guidelines reflect BS4142 is
seriously misleading. It is stated in ETSU-R-97 but false. In this document |
demonstrate this is wrong in relation to averaging, index used, analysis of
background sound applied, the way penalties are applied and their extent and
principles of acceptability. Simple comparison reveals the draft guidelines
indicate acceptable noise when BS4142 identifies unacceptable noise.
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1.23

1.24

1.25

1.26

1.27

The draft guidelines wrongly argue changes to ETSU-R-97 reflect development
of modern large turbines. The converse is true. They operate to hide the added
impact of large turbines.

For example, there is the adoption of standardised wind speeds rather than wind
near the ground that reflects wind masking noise. This means true wind speeds
are ignored at any moment in time and a standardised one is substituted. The
greatest adverse impact arises under an atmospheric state called “stable
atmosphere”. This is a common occurrence at night. During these conditions
the blades experience high wind speeds at the top of their rotation but at ground
level there is extremely little wind due to high wind sheer. In terms of background
sound it is quiet.

Standardised wind speeds assume much higher masking winds at ground level
that arise and much higher background sound levels are assumed.

The outcome is that the worst periods of adverse impact occur with very low
masking noise but much higher background sound levels are assumed.
Resulting in significant understatement of impact.

The method of evaluating Amplitude Modulation (AM) proposed has been shown
to manifestly fail to reflect or be triggered for two critical forms of AM. No
explanation why such a flawed methodology is proposed or recognition that it
has been shown to fail. There are various serious flaws:

a) Extensive ambiguity how to apply the procedures permitting a range of
outcomes and interpretations.

b) Penalties are applied to the LA90 index general noise but AM is not
measured by it and requires separate control. At most it means very slightly
lower energy levels are permitted but without any change to the adverse
impact.

c) Averaging of the penalties wholly diminishes any adjustment they might
apply..

d) Evaluation of correct application is impractical.
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1.29

1.30

1.31

e) False positives and more commonly false negatives are common.

f) It does not relate to actual impact during any period other than potentially
identifying one form of AM arose. It misses much AM.

It is questioned why a set of procedures which knowingly miss many forms of
adverse character impact and result in minor and irrelevant penalties are
proposed. Annual averaging also renders the analysis and adjustments
impractical.

There is reliance on ETSU-R-97 based procedures but Defra wind farm nuisance
guidance confirms its lack of usefulness. This is not addressed.

The procedures underrate or wholly miss the effects of:
a) Erratic and irregular AM

b) Simultaneous occurrence of whistling and whirring in some cases with the
AM.

c) Occurrence of low frequency noise with the AM which may or may not also
modulate.

d) The effect of very large variations which can be up to 15dBA on a second by
second basis.

e) Changes in the character and spectral content of the AM beats on a moment
by moment basis such that successive beats exhibit a different pitch or
characteristic.

f) Changes in impulsivity of AM beats where some rise more gradually and
others have distinct impulse content with sudden change.

g) Directional effects where different forms of AM arise in different directions.

h) The additional underlying roar of general wind farm noise on top of the
characteristics identified.

There is selective reporting of the guidance provided by the WHO 2018 in the
draft guidelines. The WHO’s precautionary application of an Lden also includes
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1.32

1.33

1.34

substantial concerns and caveats regarding noise character that the Lden does
not cover or address.

Due to a lack of high-quality evidence, as defined by the WHO, the
recommendations on wind turbine noise are conditional and for many of the
investigated health effects there was insufficient evidence. However, the WHO
has set a recommendation for reducing noise levels from wind turbines below
45dB Lden.? It is also noted within the guidelines that below this exposure level
there might still be a risk of annoyance. In addition, and of note, the WHO
caveats that the descriptors Lden and Lnight may not be appropriate for
describing wind turbine noise and this may limit the ability to draw associations
between wind turbine noise and health effects.

The Lden precautionary recommendations cannot differentiate locations such
as being adjacent a motorway, within a dock or large industrial complex where
there are high levels of masking noise. These do not compare to a remote rural
area where there is no mechanical or industrial noise other than the wind farm.
The application of the same limits to both is illogical and not intended.

There is no basis to try to adjust the Lden based on averaging penalties
especially when the index is viewed highly precautionary. Such an approach is
in scientific terms, perverse. Penalties can apply to short periods of noise impact
but not in relation to long term values in this way.

The WHO lists several characteristics of wind farm noise that may exacerbate
impact compared to the sound energy level alone and why the Lden and Lnight
descriptors may not be appropriate. This is a case of inappropriateness and not
trying to adjust them by minor penalties that are unrelated to the impact at the
time. They state:

2 The Lden is a long term average noise level. It is calculated assuming that there is an equal (or
equivalent) level of noise over a whole day. Greater weighting is given to periods where more freedom
from noise is expected, evening and night time. It is a descriptor typically used for transportation
sources. It can be used to investigate noise dose; however, caution must be exercised when looking at
sources such as wind turbine noise where there are specific characteristics to the sound which may
cause adverse reaction at lower levels than sources without these characteristics. The Lden cannot
describe how the sound environment changes on an hourly, minute by minute or second by second

basis.
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“Wind turbines can generate infrasound or lower frequencies of sound...
The noise emitted from wind turbines has other characteristics, including the
repetitive nature of the sound of the rotating blades and atmospheric influence
leading to a variability of amplitude modulation, which can be a source of above
average annoyance (Shéffer et al 2016). This differentiates it from noise from
other sources and has not always been properly characterized. Standard
methods of measuring sound, most commonly including A-weighting, may not
capture the low frequency sound and amplitude modulation characteristics of
wind turbine noise (Council of Canadian Academies, 2015).

1.35 Rather than apply an averaged penalty to an Lden value the WHO caution
against use of A weighted values. The WHO guidance reinforces a common
theme recurring throughout recent noise guidance and research that context and
character play a large part in determining human response to sound. The WHO
were unable to determine a separate night time criteria for protecting health from
wind farm noise. This seriously undermines the attempted adjustments which
are unsupported by WHO advice.

1.36  Adopting the guidelines as written is predicted to lead to continued serious land
use conflicts where local residents have abandoned their homes or live in
continuous stress with no relationship whatsoever between acceptable noise in
the home and the levels permitted by the proposed guidelines.

1.37  Recognition of the lack of utility of decibel based controls has progressively led
to the abandonment of planning guidance other than in a minor way in the UK
that is based on decibel levels. The findings of the WHO support the serious
need for caution. However an effective method is found, with minor adjustments
in BS4142:2014 and such an approach is recommended.

1.38  Part 2 of this submission provides extensive research which demonstrates the
principles and observations made in this part.
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2.0

2.1

2.2

2.3

2.4

2.5

2.6

Expertise of MAS Environmental and background to comments

MAS Environmental Ltd. (MAS) have unrivalled expertise in wind farm noise
impact upon local communities which is combined with its unigue work and
experience in nuisance investigations. We employ a team of five environmental
noise specialists four of whom work extensively in relation to wind farm noise.

Our main research and publications are found on our website at the link below
along with a large number of wind farm noise samples which demonstrate many
of the characteristics. The second link connects with more of our work and
actual samples of wind farm noise.

https://www.masenv.co.uk/publications
https://www.masenv.co.uk/windfarms

Much of the work of MAS is focussed in assessment of apparently compliant
wind farms but which result in serious and continued community complaints.
We consider we are able therefore to provide extensive guidance on the
proposed guidance.

MAS operate internationally and in collaboration with researchers across the
world. This includes providing data for other researchers from our extensive
database obtained from a community monitoring station which has run
continuously for over six years. We are responsible for some of the most
exhaustive studies and international papers looking at wind farm noise
characteristics which cause extensive problems within homes. s that affect
people inside their homes.

Our work identified amplitude modulation as a common and serious problem
through a survey of 18 wind farms 9 years before this was finally admitted by the
industry in the UK and similarly spearheaded research showing there were
significant low frequency problems.

At MAS we hold potentially the largest database of wind farm noise in the world
which correlates with community complaints and as a result have been able to
test different measurement methods for their efficacy. We also have extensive
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2.8

2.9

2.10

2.1

2.12

2.13

survey within dwellings which demonstrate real life impacts permitted by
planning limits.

MAS pioneered listening room experiences to better understand industrial wind
farm noise and are responsible for exposing the wide range of amplitude
modulation forms and how they impact residential neighbours differently.

Our internationally recognised expertise is supplemented by extensive work on
nuisance determination and separately issues with constructing enforceable
planning conditions.

Independence. Throughout all our research and work on wind farms MAS
Environmental have maintained a complete independent position where all our
research is self funded.

Support for wind farm development. MAS strongly support wind farm
development and consider this is best achieved through better identification and
understanding of any impact in order that these can be appropriately balanced.

We have been extensively involved in noise issues relating to wind farms since
2004. We highlighted the problems of amplitude modulation and low frequency
noise from that time including presenting evidence at Institute of Acoustics
meetings from 2008.

Industry denial of wind farm noise problems. Denial of these problems within
the UK by wind industry acousticians continued until 2013 when publishing our
work internationally at the same time the Japanese released their almost
identical findings but with more extensive study marked a turning point. This led
to what can best be described as reluctant acceptance albeit seven years on
effective controls are still not in place.

Low frequency noise problems are still denied by many UK acousticians despite
my releasing data in 2009, months before the majority of the industry
acousticians released a statement stating there are not low frequency noise
problems. | understand, many of them maintain resistance to such findings.
This arises even though the WHO now recognise this aspect of the problem and
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2.15

2.16
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2.18

others providing extensive independent study of research confirm the situation?.
In part 2 of this response | also provide some references of the independent
study.

Denial of AM and low frequency noise problems from wind farms in the UK at
the time of ETSU-R-97 and since persists and as a result it is recommended little
weight is given to what happens in terms of UK guidance. Independent research
such as contained in the Colin Hansen book identified in footnote 1
demonstrates significant criticism of the ETSU-R-97 methods upon which the
Irish draft guidelines seek to rely.

In my experience most nuisance cases being pursued in the UK and Ireland
relate to AM and low frequency noise character as well as the general level of
noise and all the cases | am aware of are argued as compliant with the UK and
Irish planning guidelines. There is now widespread acceptance of serious low
frequency noise problems, especially by the WHO. This is discussed further
below and in part 2 of these comments.

Cotton Farm permanent monitoring station. In 2013/2014 the MAS team
established a permanent monitoring station with the community and have over
6 years of continuous data with probably the most comprehensive database of
wind farm noise that is directly correlated to community complaints, in the world.
This has enabled us to provide extensive independent research and also test
metrics proposed for testing features such as AM.

Tests show the UK 1oA method manifestly fails in many respects and serious
concern arises that the Irish guidance is looking at adopting it. Simply put the
metric has failed to adequately characterise the noise in every single nuisance
case we have looked at since around 2013.

Independent Noise Working Group. MAS were asked to assist and provide
research for an independent group reviewing wind farm noise issues in the UK
and have been instrumental in relation to significant parts of their work.

3 See for example the comprehensive study in “Wind Farm Noise : Measurement, Assessment, and
Control” 2017 by Colin Hansen. This detailed book provides extensive study by experienced and neutral
academics.
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2.19 Work in Ireland in relation to wind farms. At MAS we have been working on
wind farm noise issues in Ireland since 2013.

2.20 Support for the intention of lowering limits. The draft guidance appears to
present stricter controls compared to 2006 and as a concept MAS support this
principle. There is also an indicative intent to control amplitude modulation and
low frequency noise. Regretfully due to the way these controls are formulated,
experience demonstrates they will make control and restriction farm more
difficult and effectively and extensively fail their intended purpose.
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3.1

3.2

3.3

3.4

3.5

3.6

Discussion and principle conclusions of MAS analysis

It can be concluded a substantial number of wind farms in Ireland cause
widespread community complaints. The planning controls recommended in the
WEDG do not address these problems and more insidiously would give the
appearance of addressing noise issues without resolving the nuisance caused.
This includes every case recognised as causing nuisance or where people are
complaining that | am aware of, including many where residents have
abandoned their homes.

The extent of noise nuisance permitted by these draft guidelines is readily
demonstrated in an example case on the MAS Environmental UK website at the
link below:

https://www.masenv.co.uk/windfarms

As far as we can establish, to date the noise limits proposed show no correlation
with protection of communities and the proposed draft guidelines do not have
any credible evidence to substantiate their application to control noise nuisance
in an Irish context where there is extensive dispersed rural settlement.

Need to address core guidance issues. As a resuilt of the serious and almost
universal lack of any correlation between controls and impact upon humans,
attempts to address minor technical issues without addressing the core noise
nuisance problems serves as a “smoke and mirrors” coverup of the real issues.
Whilst increased controls and stricter limits is to be encouraged, without relating
them to the factors that actually affect humans discredits and undermines their
use.

The ability to protect communities and permit wind turbine development
requires a different approach to the problem that cannot be addressed through
a technical review of the current draft proposals.

Whilst there are some positive points arising in relation to the wind farm
guidelines, issues of serious professional concern arise. To take two main
points:
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3.7

3.8

Ambiguity within terminology and phraseology. This permits multiple
interpretations is a major feature. This was present in the 2006 guidelines
leading to current abuse. As an example it is argued reference to ETSU-R-97 in
the 2006 guidelines meant variations developed to procedures re-interpreting
ETSU-R-97 in the UK post 2006 are also applicable to the Irish guidelines. This
appears to have been accepted in a large number of cases in Ireland which then
introduced the application of long term averaging. This effectively undermined
the controls. This long term averaging was contrary to how ETSU-R-97 was
written and introduced much later. In the new draft guidelines controls applied
could be interpreted in an extremely lenient format which in effect results in no
control. This widespread and extensive flaw appears to arise in part through
misunderstanding how some of the procedures operate. Thus problems found
with the 2006 guidelines over interpretation are repeated in the current draft
guidance. It is avoidable and it is questioned why this is not addressed.
Ambiguity and multiple interpretations relate both to the main limits and
procedures for AM and low frequency noise.

Unscientific forms of control. Methods of control are employed which operate
contrary to the science of acoustics and noise. This arises as it adopts a limited
decibel penalty adjustment for the effects of character content in the noise. This
fails to recognise the important premise that reducing a highly intrusive noise
slightly in level but without it then being masked and / or no longer dominant
does not address the effects it has on humans. This should be obvious to
experienced acousticians.
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4.1

4.2

4.3

4.4

4.5

Summary review of key issues and proposal.

It is my expert finding that the draft guidelines adopt a fatally flawed approach
to assessment and now increasingly recognised as not reflecting impact upon
people. This is exacerbated due to the attempt by its authors to try and refiect
the precautionary interim limit proposed by the WHO in 2018. However, the
WHO limit relates to long term permanent health effects regardless of character
content but not harm to amenity or nuisance.

False appearance of protection. The approach adopted wiil subsequently
present an appearance of protection as it will involve prolonged measurements
and data filtering but which is ultimately incapable of reflecting or addressing the
impacts that occur moment by moment and thus not remotely protecting homes.
This is due to misapplication of the science of how noise intrudes.

Thus the approach adopted does not follow the science of acoustics, permits
higher noise during periods of adverse impact due to long term averaging and
applies insignificant penalties.

| understand similar inappropriate averaging was recently considered in the case
of Lies Craeynest and others v Brussels Hoofdstedelijk Gewest and Others 2019
in an opinion of Advocate General Kokott. At around paragraph 85 it was stated:

“There is a risk of adverse effects on health wherever the limit values are
exceeded. Appropriate measures must be taken there in order to prevent
adverse effects. It is only of limited importance to that risk whether an
exceedance applies to the entire zone or agglomeration on average. This is
clearly illustrated by the joke about the statistician who drowns in a lake even
though it averages only a few centimetres in depth.”

Notwithstanding the averaging problem, the procedures proposed to be
adopted have been shown using our extensive database to fail to recognise the
main forms of amplitude modulation experienced and that proposed for low
frequency noise can only be used post development inside dwellings. This
contradicts the objective of using external measurements only and reliance on
prediction that is incapable of identifying this problem.
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4.6

4.7

At the link directly below the noise shown in the interactive graph and which is
audible with good headphones attracts a minor penalty but is still compliant with
the guidance as the penalty is small. This is before the period with the penalty
is averaged with those periods when the noise impact does not arise and no
penalty is applied. In reality even with the noise demonstrated in the graph and
which can be listened to using the link, substantial margin remains through
averaging.

https://www.masenv.co.uk/webgraphs/cotton_farm_180213

On-line graph shows a level of AM wind farm noise compliant with proposed guidelines occurring
02:28 at night. Compliance arises when considered in isolation and before long term averaging
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Permitting of higher noise than other industrial sources. The methods
proposed allow substantially more noise than any other industrial sources such
as factories, warehouses, docks, transport depots and other commercial sites.
These are commonly assessed using BS41432:2014. There is no basis for
permitting substantially more of a source of noise especially where it is
recognised as highly intrusive compared to other industrial sources. This is
particularly relevant in remote rural areas where such noise is an alien and
incongruous element. In context it would normally be the case that such rural
locales would be given higher protection due to the absence of mechanical and
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4.14

4.15

4.16

industrial noise other than in relation to farming machinery which is normally
limited in occurrence.

lt is instructive that most industrial sites are quiet or quieter at night and
weekends but in the case of wind farms there is no distinction and they function
24/7/365 days a year. In context and having regard to rural pastoral type sound
environments, stricter standards would be expected rather than substantial
relaxation.

Interpretation of planning controls.

Benevolent interpretation of any controls applied would be necessary for
enforcement or compliance assessment purposes. In turn this favours
developers as any enforcement would need to consider criminal standards of
proof. Reference in the draft guidelines to Lden, an annual averaging method
strongly supports such benevolent interpretation as using long term averaging.

In practice use of long term averaging renders enforceable conditions which
follow the draft guidelines impractical. Monitoring cannot extend a full year and
would operate contrary to the Human Rights Convention as such a period of loss
of sleep before evaluating effects cannot be reasonable.

An annual method can be used for prediction purposes where variations are
known statistically but not as a measurement procedure. The averaging of
periods of no or minimal impact with those of significant impact and assessing
the average does not consider the actual impact and the effects of variations at
the time it occurs. Concern arises over the failure to recognise this fundamental
limitation.

The outcome of benevolent interpretation is the permitting of serious and
uncontrolled nuisance. There is a plethora of evidence that shows this. Some
is discussed in this document.

Frequency and duration of impact varies with distance.

At distances of only 500m the most serious and intrusive forms of noise arise
including both upwind and downwind impact, meaning those dwellings at such
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distances would not get respite even when the wind was towards the turbines.
Work by MAS in its six year study and at sites in Ireland have shown this.

The draft guidelines provide no advice in relation to frequency and duration of
exposure to noise. It is no consolation when there is a sustained wind direction
resulting in residents being seriously impacted until the wind changes direction
again. Long term averaging would undermine this impact by averaging it with
periods of little or no impact.

Balance in favour of wind farm development over residential needs.

lt can be concluded the methods of assessment being adopted facilitate the
wind farm development to the detriment of all other concerns. This was not the
case to the same extent with the 2006 guidelines as they did not consider long
term averaging as now applied and any period of exceedance could be argued
a breach in isolation. It is important to recognise; the historical guidelines were
developed on a basis the noise was of a type that was benign and devoid of
character such as AM except when very close to the turbines. In effect it was
misled by the discussions in ETSU-R-97 that have consistently been shown as
flawed and are widely criticised”.

The former 2006 guidelines were formulated at a time it was believed leveis
below 43dB LA90 at night would not disturb and that there was not a plethora
of intrusive characteristics contained within the wind farm noise. This has been
consistently shown as erroneous. The erroneous statements and beliefs in 2006
are therefore understandable.

The draft guidelines now proposed are produced at a time when there is a
plethora of good evidence of the adverse effects of wind farm noise. A starting
point would be to consider the book by Colin Hansen, Con Doolan and Kristy
Hansen, 2017 on wind farm noise as discussed in this submission as it
represents an entirely independent set of views reliant wholly on research. This
independent scholarly book contradicts a lot of what is reported in the draft
guidelines.

4 See the 2017 book by Colin Hansen for a resume of some of these.
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Multiple wind farm characteristics arise additionally to AM.

Low frequency noise and amplitude modulation are important regular features
of wind farm noise impact but are part of a wider range of effects and it is
disappointing there is a failure to consider the wider range of effects. It is
questioned why this is not recognised.

Adopting a procedure recognised in research as missing the majority of AM
incidents and especially erratic and irregular AM and that is more intrusive
because of these factors, is of serious concern.

Failure of decibel penalty as wholly inadequate.

Applying a penalty structure that permits AM to remain dominant and prominent
and therefore its intrusiveness does not reduce, is of serious concern. This
should have been obvious to the authors. It provides an illusion of control that
is ineffectual and it is asked why this is being replicated.

In noise impact terms, rendering a noise slightly less loud but that remains
dominant and prominent does not stop its effects on the unconscious listener
and its distracting effects. It does provide argument noise character has been
taken into account but then fails to address its effects. It is akin to cladding a
building in a slightly less flammable cladding arguing it is better as a result. In
the event of a fire it will still rapidly combust as temperatures significantly exceed
their point of combustion. It is similarly like reducing flood water levels with
better drainage. Reducing the flood level to half a metre than 1 metre does not
stop complete disruption and loss of the home. Rendering a noise less intrusive
but still exceeding the point it seriously disrupts is effectively an insignificant
change in the same way. This is effectively what is provided in this case,
especially as many features including two main types of AM do not trigger a
penalty and it only applies to the impacted periods which are then averaged.

Existing effective procedure available.

A perfectly good procedure (albeit it has some elements which could be better
defined) exists in the form of BS4142:2014. This industrial and commercial noise
guidance would place wind farm noise “on a level playing field” with other
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sources of industrial noise. No basis for ignoring such a set of procedures as
developed and evolved since 1967 has been put forward. BS4142 is wholly
unlike either ETSU-R-97 or the Irish Guidelines despite a statement to the
contrary in the draft Irish guidelines. This is further discussed below. The critical
difference is that it includes decibel penalties that place far more weight on the
noise character than the sound energy level. It also appropriately uses LAeq and
not LAQO for source noise.

Concerns with RPS analysis.

The RPS analysis fails to recognise and correctly apply the principles of the
science of noise and acoustics, inappropriately mixing methods that were shown
not to work previously but still using them as they were used before. This is
inappropriate with current understanding and as a result can only continue to
lead to the serious land use conflicts now commonly arising in rural Ireland.

In simple terms the guidelines are ineffectual in controlling noise impact due to
the ambiguity and resulting ability to formerly look at long term averaging. In
addition there is the use of procedures which ignore many characteristics in the
wind farm noise including many forms of AM at the same time combining periods
of less and more noise. It is also skewed by adopting unrealistic adjustments
such as averaging periods where penalties are applied with perids that are
devoid of a penalty. Also assuming a standardised wind speed applies which in
turn hides impact during worst case conditions by adopting an unrealistically
high background sound level.

The lengthy and complex algorithms built into the procedures devised by
acousticians and as now proposed to be adopted rather than the more simplistic
approach previously identified leads to significant and prolonged data
processing. Whilst this raises acoustician’s fees it is effectively indecipherable
and incapable of mirroring or reflecting elements in the noise that actually impact
upon people. In contrast measuring the noise as it impacts people on a moment
by moment basis relates the character of the noise to the effects and their
regularity and duration. The long term averaging both hides this but is also
incapable of providing a realistic boundary between acceptability and
unacceptability. One important reason for this is two wind farms can produce
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identical average levels but in one case impact is minor as periods of high noise
character arise when it is masked and the converse arises in the other case. The
long term average cannot be analysed in a way that shows how dominant or
prominent the noise is and separating the differences. Nor can it address when
this occurs and what the corresponding background sound level was at that
time. It cannot show what was disrupted nor for how long.

The mathematical procedures introduced are not understood by many
acousticians and lead to an automated process that cannot be properly
examined or related to actual impact upon people as they occur and clearly does
not match human experiences.

In 2020 it is clear the introduction of long term averaging and adopting character
penalties but which ignore much of the noise character or apply small penalties
when averaged, is contrary to the science as to how such noise impacts upon
people. It allows substantial noise although appearing, simplistically, to
introduce tighter controls than those in 2006. It does not introduce tighter
controls . The approach is wholly undermined by the science. The main problem
is the application of ambiguous terms and phrases which permit various
inappropriate interpretations. This transfers into a lack of control in practice.

Move of UK planning guidance away from decibel limits.

For many years planning guidance in England and Wales on noise has moved
away from setting decibel controls that cannot relate to non-acoustic
characteristics and attention grabbing special characteristics within noise. This
is seen in the England and Wales National Planning Policy Framework and
Planning Practice Guidance with only wind farms and minerals sites remaining
that need revision. This change arises mainly as it is recognised the decibel level
is a minor consideration in the human response to noise.

Abandonment of decibel based limits in guidance in England and Wales has not
led to chaos and decibel controls remain an important element but are informed
on a case by case basis adjusting to the circumstances.

A framework can readily be formulated that is fair, as found in BS4142 and that
would be wholly applicable to wind farm noise. For the avoidance of doubt wind
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farm noise in the UK can and is appropriately assessed using BS4142: 2014.
This arises as it is only disapplied where other guidance applies and ETSU-R-97
only relates to town and country planning considerations. Where subsequently
complaints arise BS4142 is appropriate and helpful.

Wider support of MAS observations.

Many of my findings are supported by the comprehensive book Wind Farm
Noise: Measurement, Assessment, and Control, 2017 by Colin Hansen and
colleagues. Various other supporting guidance is also provided in summary in
part 2 of these comments. Whilst | have raised this here the independent views
of the book by Colin Hansen and his colleagues warrant further consideration,
especially in relation to procedures following ETSU-R-97 methodologies and low
frequency noise.

Types of noise.

It is well recognised there are effectively two types of environmental noise® when
considered simplistically. The methods adopted in ETSU-R-97 and now being
considered in the draft Irish guidelines were formulated on the basis the noise
was steady and relatively benign, readily being masked by wind noise. This was
factually incorrect and misleading. Wind farms do exhibit general wind farm
noise considered similar by some to road traffic on a concrete road which roars
in a relatively steady way but it also includes a wide range of noise forms that
draw attention and trigger adverse human responses not related to level but
audibility, dominance and prominence of their attention drawing features.

Wind noise has significantly different spectrum content to the wind farm noise
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